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BENJAMIN BUSCH *

The Right of United States
Lawyers to Practice Abroad t
In The Netherlands
Report by
Frans J. J. Van Heemstra
The Netherlands law practice distinguishes between three types of
law practitioners, to wit, the advocate, the procureur and the notary.
The two first mentioned categories are private persons, the notary is a
public official appointed by the Queen.
The main function of the advocate is to advise and counsel his
clients and to argue his case before the courts. The advocate, however,
is not entitled to represent his client in litigation, which function is
solely carried out by the "procureur," who must sign all pleadings
presented in court on behalf of the litigant. Advocates may plead and
argue cases in any district, whereas the procureur can only represent a
client in the district where he holds his office.
The required qualification and the maintenance of discipline
among advocates and procureurs are provided for in the law of June 23,
1952 (Government Gazette No. 365) as amended which provides for
the establishment of a Netherlands order of advocates established in
Gravenhage and orders in each district comprising the advocates
inscribed with the Court of First Instance of such district. Each order is
headed by a supervisory council consisting of a dean and four to six
members. The supervisory council is charged with the maintenance of
the discipline among advocates and procureurs. (Article 46 to 60).
* BENJAMIN BUSCH, Partner, Katz & Sommerich, New York City; graduate of City College
of New York and of Brooklyn Law School; Vice President, American Foreign Law Association;
Director, Consular Law Society; Vice Chairman, Section of International and Comparative Law
of the American Bar Association; author of "Foreign Law-A Guide to Pleading and Proof."
tThis is the second of two articles on the Practice of Law Abroad by U.S. Lawyers in Foreign
countries. In this article the right to practice in Belgium, England, Italy, Spain, the Netherlands
and Portugal is reviewed. In the January issue the right to practice in the USSR, France and
Austria was reviewed. The material on Austria which appeared in January was submitted by
Paul L. Baeck, Esq. of the New York Bar, whose name was inadvertently omitted.
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Any person who has obtained at a Netherlands University the title
of Doctor of Law or of Master of Law based on the passing of an
examination in Netherlands Civil, Commercial, Public and Penal law
and who has the Netherlands or Indonesian nationality is entitled to
apply to the President of a Court of First Instance for registration with
that court as advocate or procureur. (Article 2, 62).
Before being admitted advocates and procureurs must swear an
oath before the Court to which they apply for admittance:
I swear (promise) to be loyal to the King (Queen), obedient to the
Constitution, to have respect for the judicial authorities and not to
counsel in or defend a case which I in good faith do not believe to be
just.
The function of the notary, a public official, is legally established
by the law on the office of notary of July 9, 1842 as amended. The
notary is exclusively authorized to execute so-called authentic deeds or
acts of all transactions, agreements and disposals for which the law
requires or the interested parties demand that it be done by such
authentic document. The law requires an authentic document for a Last
Will, or Codicil thereto, ante-nuptial agreements, articles of association
of limited liability companies, recordable deeds transferring real
property, gifts and many other transactions.
The law requires for the notary a thorough knowledge of the Civil
Law and parts of the Commercial Law, Civil Procedure and laws
relating to transfer, registration and estate duties and the maintenance
of the registers of mortgages and real property.
From the foregoing it is clear which areas of the practice of law in
the Netherlands are pre-empted for the persons with the titles and
qualifications as stated and for that reason, obviously cannot be
practiced by foreign lawyers.
The only foreigners allowed to practice law in the Netherlands are
Indonesians which is caused by the fact that in Indonesia, formerly the
Netherlands East Indies, the Civil and Commercial Laws of the
Netherlands, introduced during the colonial regime are still in force
insofar as not specifically repealed. Accordingly by law of August 16,
1951 (Government Gazette 386) persons who have successfully passed
the final examination of the School of Law of the University of
Indonesia, and in addition have practiced for a specified time in
Indonesia may be admitted as advocate, procureur or notary. This
applies to all residents or former residents of Indonesia or the former
Netherlands East Indies, who now may have either the Netherlands or
the Indonesian nationality.
IntenationalLawyer, Vol. 3 No. 3
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In the Netherlands the courts take judicial notice of foreign law
which might be relevant in litigation and the court is aided by counsel
of the parties to establish what the foreign law is. There is, therefore, in
this area of the practice of foreign law no room for foreign law experts
such as we know in the United States.
Except as stated above, there is nothing in the laws of the
Netherlands or the rules of the bar which would prohibit an American
lawyer from practicing law in the Netherlands in an advisory or
consultative capacity. The U.S. lawyer could establish himself in the
Netherlands for that purpose, open an office and hang out a shingle
that he is a consultant on American law or the like. He may, of course,
not use the words "advocaat" or "procureur" nor create the impression
in any way that he has such a title.
It would make no difference that the American lawyer would hold
such consultations on an incidental basis at the occasion of a trip and
he may act in such capacity anywhere without the need of an office
established for that purpose.
If an American lawyer would want to enter into some kind of
association with a law firm in the Netherlands including having his
name mentioned on the door or on the letterhead of the Netherlands
firm, this would need the approval of the supervisory board of the
district where the firm is registered. There appears to be no basic
objection to such association provided the public is not misled.
Therefore if the American lawyer would visit his Dutch associate only
incidentally and not keep his office there, it should be so indicated and
the place of his permanent office in the United States should be
mentioned.
Activities in the practice of law such as negotiations on behalf of
clients with Netherlands authorities and other Netherlands parties or
participation in or representation of clients in arbitration proceedings
or acting as arbitrator therein are all permissible in the Netherlands. It
is, however, recommended for an American lawyer intending to
practice on a somewhat regular basis, to establish contact with the
supervisory board of the order of the district and apprise the board of
the activities he intends to be engaged in.
In Spain
Report by Milton Schwartz
The pertinent Spanish regulations governing the question of the
practice of law in Spain by foreigners are contained in Normas
International Lawyer. Vol. 3 No. 3
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Reguladoras de la Abogacia Espa'nola' (Rules Regulating the Spanish
Legal Profession, herein referred to as the "Rules"), and the Estatutos
para el regimen y gobierno del Ilustre Colegio de Abogados de Madrid.2
(Statutes for the management and regulation of the Madrid Bar
Association, herein referred to as the "Madrid Statutes.")
That Spanish citizenship is a requisite for the practice of law in
Spain is indicated by both of the sources cited.
The most encompassing of the Rules, the Estatuto General de la
Abogacia (General Statute of the Legal Profession) was promulgated by
Decree of June 28, 1946. Title II of the General Statute enumerates the
requisites for the exercise of the legal profession in Spain and sets forth
"Spanish nationality" 3 as one of the requirements. It is interesting to
note, however, that such requirement is not absolute in its nature, for,
in Article 8 of the General Statute it is provided that, whereas the other
conditions are indispensable, the requirement of Spanish nationality
may be waived by the Ministry of Justice which may authorize the
"practice of law" in Spain by foreign lawyers "generally or specifically." The foreign lawyer seeking such dispensation must first apply to
the Ministry of Education and Science to have his foreign law degree
validated and recognized in Spain since, in referring to such dispensation by the Ministry of Justice, Article 8 of the General Statute states
that the requirements of the University Law must first be met.4
Although such dispensation is theoretically available, the Ministry
of Justice has not been inclined to waive the nationality requirement
save in specifically limited circumstances, and the general requirement
of Spanish nationality clearly constitutes an obstacle to admission to
practice of the foreign attorney.
As indicated, the Ministry is also empowered to make a general or
"blanket" exception to the nationality requirement. This type of waiver
actually has been granted by the Ministry on one occasion, namely
when the privilege was accorded to Moroccan lawyers to practice the
legal profession in Spain on a basis of reciprocity.' Such blanket
privilege does not appear to have been extended to other nations and
A compendium, published by the Consejo General de la Abogacia Espa~iola, of
pertinent decrees and administrative orders.
2 Rev. Ed. 1965.
Estatutos Generalde laAbogacia, Art. 7-2d.
4 Article 22, Ley de Ordenaci n Universitariaof July 29, 1943.
5 Order of the Ministry of Justice of April 28, 1966 pursuant to Treaty between
Spain

and Morocco of October 6, 1965.
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will of course be of no avail to the American lawyer seeking practicing
privileges in Spain.
The Madrid Statutes similarly emphasize the nationality requirement by providing that members of the Madrid Bar Association, an
integrated Bar, 6 must be "Spaniards" 7 with the exception of the
dispensation provision of the General Statute to which reference has
already been made, and that an application for admission shall be
denied, in the absence of such dispensation, if the applicant does not
have Spanish nationality."' Similar nationality requirements are found
in the Estatuto General de los Colegios de Abogados de Espana
(General Statute of the Bar Associations of Spain). 9
In summary, Spanish nationality is a requirement generally
imposed by regulatory statutes and rules on lawyers seeking to practice
in Spain and exceptions to such requirement, while theoretically
possible, are not readily available to the American lawyer.
The Right Of A United States Lawyer To
Practice Law In Italy
In Italy
Report By Riccardo Gori-Montanelliand David A. Botwinik
Since membership in the Italian Bar is limited to Italian citizens,
foreigners are prohibited from acting as "procuratori" or "avvocati"
before Italian courts.' Indeed, any attempt by a foreigner to perform
6

Membership in a local Bar Association is compulsory for lawyers in Spain. (Art. 3,

Estatuto General de los Colegios de Abogados de Espaila.)
7 Estatutos para el regimen y gobierno del Ilustre Colegio de Abogados de Madrid, Art.
2.
8 Ibid., Art. 3-1st.
9 Estatuto General de los Colegios de Abogados de Espala, Art. 4. (Promulgated by
Order of February 3, 1947; Cf. also I FERNANDEZ SERRANO, LA ABOGACIA EN ESPAN9A
Y EN EL MUNDO 133 (1955).
1 The "procuratori" represent the client before the Court and handle the procedural
aspects of the case only in the district of the Court of Appeal where he is enrolled. The
"avvocati" are the counsellors in charge of the defense of the client. In other words, the latter
handle the substantial law aspects of the case and the management of the trial applying the
established principles of law to the exigencies of the case. However, this distinction has
theoretical rather than practical relevance. In fact, the attorney usually exercises both the
functions of "avvocato" and "procuratore" in the cases he handles. The difference between
them is one of degree. Attorneys who have been enrolled and have practiced for six years as
"procuratori" are entitled to be enrolled as "avvocati." In other words, "procuratori" are the
young lawyers whosd fees are lower than the "avvocati's." Finally, representation and defense
before the highest courts of the state are reserved to the attorneys who have practiced and have
been enrolled as "avvocati" for at least eight years.

InternationalLawyer; Vol. 3 No. 3
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such functions would meet with the prohibitions of Italian law which
make the practice of law by a person who is not a member of the Bar a
crime punishable by fine or imprisonment of up to six months,2 and
which make claims for compensation for such services unenforceable.'
During the past twenty years, there has been a conflict among authors
as to whether only court functions, which had traditionally been
reserved to lawyers, should be included in their monopoly4 or whether
the monopoly should be extended by including in it the giving of legal

advice.' The most recent holdings in the Italian courts, however, are
that only trial services are reserved to members of the Bar, while legal
counselling is open to everybody. The Italian Supreme Court of
Cassation states the principle as follows:
The prohibition, to exercise functions of "avvocato" or "procuratore"
to those who are not member of the Bar, refers only to the functions of
representing and defending (the client) in Court, while it is lawful for
those not members of the Bar to act as legal and administrative counsel
with right to compensation.

Supreme Court (Court Cassation) decision No. 2233 of July 14, 1955,
in Giurispredenza Italiana 1956, I, I, 47; decision No. 3182 of
December 13, 1952 in Repertorio Giurispredenza Italiana, 1952
"Avvocato e Procuratore" No. 6 and decision of March 11, 1942 in
Giurisprudenza Italiana 1942, 1,1, 323.
The Supreme Court of Cassation's decision is based on its
conclusion that an attorney is deemed to exercise a "service of public
necessity" only when he participates in a trial, that is, when he is
cooperating with the judiciary in the public administration of justice. 6
2

Art. 348 of the Italian Penal Code.

3 Art. 2231 of Italian Civil Code.

4 Carmelutti, Limiti del monopolio degli avvocati, in Rivista di diritto processuale
civile,
1941, 11,27.
s Those in favor of limiting the monopoly are: Lanza, Tutela del segreto professionale
dell'Avvocato straniero in Italia, in Temi 1962, 437, Lanza, Societa' di Avvocati in Rivista di
diritto Civile 1961, 363; Lanza, Gli avvocati e la comunita' economica europea, in Temi 1959,
645; Satta, Voce avvocato, in Enciclopedia del Diritto; Musatti Prestazioni Giudiziali e
Stragiudiziali in Foro Italiano 1956, 475; Musatti, Attivita' legali libere, in Foro Italiano 1956,
1883; Cimolino, Professione Forense e Comunita' Economica Europea, in Rivista del Diritto
internazionale privato e processuale; de Leone Considerazioni sull'Art. 348 del Codice Penale in
Rivista penale 1963, 11, 487; Pannain, Osservazioni sull'esercizio abusivo della professione
forense, in Giustizia penale 1962, 1,362.
Those in favor of extending the monopoly: Santucci Abusivo esercizio dell' attivita'
legale in proprio, in Foro Italiano 1957, 11, c. 30.
( Attorneys are not public officers. They do not act in the interest of the government or
public entities. They are only bound to protect their clients' interests. Supreme Court, (Court
of Cassation) Sez. Ill Decision of October 12, 1965 in La Giustizia Penale 1966, II, 898;
Codagnone: Avvocati c Procuratori non sono pubblici ufficiali, in Giustizia Penale, 1966, 11,
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This point was somewhat colorfully described by one author7 as
being characterized by the wearing of the gown, which is, in a way, the
symbol of the cooperation of the lawyer to the public (functions of the
judge) administration of justice:
The (lawyer's) function is only in the trial and I would say that this
function is represented by the uniform we have in common with judges;
the gown, which is, for them, as well as for us, the uniform of the trial
and is ideally present, even if not required, whenever that coalition
between judges and lawyers occurs, whereby a trial is produced and
justice is hoped for. The gown seems to me to represent the fixed

border of functions exclusively belonging to us, as attorneys and
counsellors.

In all other situations, where this "service of public necessity" is
not present, restrictions based on public interest are not considered
justified and the constitutional principle of freedom of work applies.'
Art. 4 of the Italian Constitution, however, does not grant a
generical "right to work" to all persons. It specifies that this right
pertains to all (Italian) "citizens."
Under Italian law, however, foreigners are treated as nationals on
the basis of reciprocity unless special statutes or international treaties
provide otherwise.9
Americans are entitled to national treatment under the provisions
of the Treaty of Friendship, Commerceand Navigation between Italy
and the United States. Although the 1948 Treaty excludes from the
rights granted to nationals of the two countries the practice of law (Art.
1, 2 (a) ), it grants the right to nationals of the two countries, to engage
in commercial and professional activities, "upon terms no less favorable
than those accorded to nationals."
Since Italian citizens who are not members of the Italian Bar are
granted the right in Italy "to act as legal and administrative counsel
with right to compensation," American lawyers who are American
citizens, given national treatment under the Treaty, have the right to
perform the same functions.
899; Guarnieri: Diventeremo pubblici Ufficiali? in Rivista Penale 1963, 1, 768; Turano: Gli
avvocati nell'esercizio delle loro funzioni sono Pubblici Ufficiali? Rivista Penale 1958, 427;
Visco: Se al Difensore spetta la qualifica de pubblico ufficiale, in I1Nuovo Diritto 1956, 314;
Musatti." Gestione di affair e patrocinio, in Foro Italiano 1953, 1, 565; Musatti." Avvocati e
awocatura in Foro Italiano 1950, 1, 1433;
7 Musatti: Prestazioni giudiziali e stragiudiziali, in Foro Italiano 1956, 1,475.
8 Article 4, Italian Constitution.
9 Article 10 of the Constitution and Article 16 of the Preliminary Provisions to the Civil
Code.

InternationalLawyer, Vol. 3 No. 3
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Moreover, under Article II of the 1951 Supplementary Agreement
between Italy and the United States, an American lawyer could act in
Italy as a technical and administrative expert "for the particular
purpose of making exclusively within the enterprise, examinations,
audits and technical investigations, and rendering reports to (American)
nationals corporation and associations, in connection with the planning
and operation of their enterprise and enterprises in which they have
financial interest."
From the foregoing, it is clear that an American lawyer can
perform all of the functions which are normally associated with the
practice of law in the United States in Italy, except for the handling of
litigation. In doing so, he can have his name on the door of an office
whether or not he is associated with an Italian lawyer, he can live in or
visit in Italy in order to render service, and he can participate in
arbitration proceedings.
In England
Report by
L Arnold Ross
The rapid growth of international trade by American firms has
placed a responsibility on a large segment of the members of the Bar in
the United States, to not only become familiar with the laws of the
states where their clients are located and the pertinent federal
regulations relative to international trade but also to acquaint themselves with at least an academic knowledge of the pertinent laws of the
countries where their clients plan to operate. These lawyers may have
foreign clients doing business in the United States, or the business of
their American clients may require them going abroad, occasionally.
The consultations abroad would normally relate to consideration of
pertinent federal and state law.
United States lawyers who plan to visit Great Britain for the
aforementioned purposes will have to consider such questions as:
May the United States lawyer have his name on the door of an
office in Great Britain if the name of a local lawyer is also on the door?
Is the United States lawyer practising law if he visits Great Britain
for the express purpose of advising his clients in that jurisdiction?
Is the answer to the question above affected by the fact that such
visits are occasional and not systematically regular?

I Ginsberg v. Fahrney, 45 Misc. 2d 777, 258 N.Y.S. 2d 43 (Sup. Ct. 1965).

InternationalLawyer, Vol. 3 No. 3
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Is the answer affected by the fact that the legal advice is rendered
in the office of the client or in the hotel of the United States lawyer?
Assuming that the occasional visit for the purpose of giving legal
advice does not constitute the practise of law, does the answer change
when the visits are systematic or continuous in nature and part of a
regular customary procedure of the United States lawyer in the interest
of his client?
Some United States lawyers, who have important business
interests abroad, conduct a rather systematic circuit, such as once or
twice a year, quarterly, bi-monthly or monthly. Does this affect the
answer?
Assuming the United States lawyer visits Great Britain for the
purpose of participating in contract negotiations, such as purchase of
lease, etc., is this the practise of law in Great Britain if he is not aided
by a local attorney?
Many arbitrations are held in London, Paris and in other European
cities. Assuming arbitration hearings are held in Great Britain, does it
then become the practise of the law for the United States lawyer to
represent his client in such arbitration proceedings in the foreign
jurisdiction or to act as an arbitrator?

The limitations placed on attorneys in the United States to
practise law outside of the jurisdiction of their states' puts one on
guard, in serving clients abroad, to make sure that he does not run afoul
of the laws of the foreign country.
Before considering the aforementioned questions a brief discussion
of the problem which an attorney in the United States faces, to render
comparable service to a client in another state, is justified, because of
the ultimate comparison.
The provincial approach of the Bars of the various states in this
country, presumably to protect their members from outsiders competing with local counsel, 2 has resulted in severe restrictions being
placed on out-of-state counsel and, in a number of instances, making
the practise of law by out-of-state lawyers a criminal offense. New
York's Judiciary Law § § 478 and 485 makes it a misdemeanor for a
member of the Bar of another state or country to practise law in that
state. Similar provisions exist in the laws of almost every state in the
Union.3
Dalton & Williamson, State Barriers.Against Migrant Lawyers, 25 U. Kan. City L.
Rev. 144, 147-48 (1957).
3 Thirty-seven states declare the unauthorized practise of law to be a misdemeanor,
and many states preclude recovery of a fee for services by the nonresident attorney either by
statute or as a judicially developed contract defense. Note, Remedies Available to Combat the
Unauthorized Practise of Law, 62 Colum. L. Rev. 501, 502, 518 (1962).
2
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With the exception of a few states in which the basis for certain
legal principles is predicated on Spanish or French law, most law
schools teach their students the fundamental theories of basic legal
subjects as developed from the common law. Application of such
theories in the respective states is left to relatively few courses so that
the students may prepare themselves for the Bar examinations. Once a
student is admitted to practise, and with training in most states of a
relatively similar nature, the placing of barriers on out-of-state counsel
is not only an obstacle to local counsel who may require expert
assistance but is also an impediment to clients who should be the
primary persons concerned and the solution of whose problems should
permit the best legal talent being available.
Proliferation of technical bodies of law, requiring specialized legal
skills, and the shrinking size of this country resulting from the
tremendous growth of transportation facilities, should encourage use of
the best legal skills available despite the location of counsel. Nevertheless, the protective cloak of the various state Bars makes it most
difficult for out-of-state experts to offer their expertise.
It is conceded that the states have the function to protect their
residents by insuring that the persons who hold themselves out to
perform legal services are in fact qualified to render them; that the
persons who argue in adversary proceedings and advise clients as to the
substantive law are learned in the laws of that state; that the
administration of a state's legal system is efficient and uniform and that
the state may discipline lawyers to prevent unethical and unprofessional
conduct.
Some of the state courts have granted to out-of-state attorneys the
privilege of trying specific cases and admit them pro hac vice for the
particular case4 to function with local counsel.' That has been far from
satisfactory because of the many restrictive provisions which limit one's
practise.
These principles should be considered in connection with the
premise that service to the client is the primary function. Appropriate
legislation should be enacted to insure that the various factors
aforementioned are duly enforceable after giving priority to one's duty
that the client's interest has primary consideration.
I American Bar Foundation, Research Mem. Series, No. 1: Admission of Nonresident
Attorney Pro Hac Vice (September, 1958).
5 Seventeen states require association. Research Mem. supra note 4, at 3.
InternationalLawyer, Vol. 3 No. 3
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Our federal courts have already been assured that they can
formulate their own court rules and thus do away with limitations
imposed by the states on attorneys practising "federal law." 6 Nevertheless, most of them make admission to a particular state court the basis
for admission7 and do not utilize their authority to eliminate the
restrictive provisions currently existing. The federal courts have begun
to realize the value of expert knowledge and, in at least one case,'
permitted out-of-state counsel to be compensated for services rendered,
a step in the right direction which should receive nationwide recognition. The Congress of the United States having the power to constitute
tribunals inferior to the Supreme Court9 should eliminate the difficulties faced by attorneys practising before the federal courts by adopting
a uniform provision for practise in all federal courts and thus make
applicable a common set of rules.
American lawyers going to Great Britain in connection with the
problem of their local or British clients face an entirely different
problem. That, primarily, stems from the division of the practise of law
in that country between barristers' 0 and solicitors.' I
This raises the question not only of the difference in their
qualifications and privileges but also the right of laymen to give legal
advice for a fee.
The right to function as counsel, in England, is reserved to
barristers, or those who are "called to the Bar" by the societies of
Grays Inn, Lincoln's Inn, the Inner Temple or the Middle Temple, the
four Inns of Court.' 2 Their practise is restricted to acting on
instructions of solicitors.' '
Great Britain, over the many years, enacted a number of laws
relating to the qualifications and functions of solicitors. Most of these
•6 28 U.S.C. sec. 1654; Judiciary Act of 1789 Ch. 20, sec. 35, 1 Stat. 92.
7 Federal District Court for the Southern District of California, R. l(b); Application of
Wasserman, 240 F. 2d 213 (9th Cir., 1956).
8 Spanos v. Skouras Theatres Corp., 235 F. Supp. 1, 13 (S.D.N.Y., 1964), aff'd 364 F.
2d 161 (2d Cir.), cert. denied, 385 U. S.987 (1966).
9 United States Constitution, Art. 1 § 8 Clause 9.
10 2 Halsbury's Statutes of England, Second Edition, pp. 463-464, hereinafter referred
to as "Halsbury's Statutes." The Barristers (Qualification for Office) Act, 1961 (c. 44).
1 24 Halsbury's Statutes, pp. 1-12; Solicitors Act, 1957 (c. 27); Solicitors (Amendment) Act, 1959 (c. 42); Solicitors Act 1965 (c. 31).
12 3 Halsbury's Laws of England, Third Edition (hereinafter referred to as "Halsbury's
Laws"), pp. 2-4.
13 3 Halsbury's Laws, p. 38.
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were revoked when the British Parliament enacted the Solicitors Act of
1957.14 That comprehensive statute incorporated the important
functions of many prior laws, eliminated obsolete provisions and, for
the first time, by one statute, detailed most of the provisions pertaining
to the practise of law by solicitors. It is not the purpose of this paper to
go into the many features of that Act except to highlight some
important provisions.
Solicitors are attorneys of record who are officers of the Supreme
Court in England' I and are entitled to practise in the House of Lords,
in the Privy Council,' 6 in the Supreme Court which includes the Court
of Appeals and the High Court,' " the latter including the Central
Criminal Court and other civil or criminal courts, in all courts and
before all tribunals having jurisdiction in ecclesiastical matters, and in
any inferior court of law or equity which keeps a roll of solicitors.' 8
They function in virtually all aspects of the legal profession except for
the presentation of evidence and arguing before certain judicial
tribunals.' '
A foreigner who is a graduate of one of the Inns of Court may be
admitted to the Bar and function as a barrister. The qualification of
solicitors as officers of the Supreme Court, makes citizenship a
necessary condition precedent to qualification. 2 0
A solicitor cannot function in that capacity unless he received a
practising certificate from the Law Society and the certificate is in
force at the time he renders the particular service. 2 ' All solicitors must
be members of that organization2 2 which not only governs the
profession but has the necessary authority by law to enforce its
regulations. Many services of solicitors are subject to appropriate fee
scales. 2 They may not function as barristers and the funds which they
5 & 6 Eliz. c. 27.
15 Solicitors Act, 1957, s. 50.
16 Order in Council dated March 6, 1896 (S.R.&O. Rev. 1948, Vol. XI, p. 206),
14

Schedule r.2.
'7
Supreme Court of Judicature (Consolidation) Act, 1925 (c. 49), s. 215.
18 Solicitors Act, 1957, s.2.
19 3 Halsbury's Laws, Barristers, Sec. 2, The Right of Audience,
pp. 16-26.
20 Act of Settlement, 12 & 13 Will. 3, chap. 2 (1700).
21 Solicitors Act, 1957. s. 1.
22 Solicitors Act, 1957 (c. 27) s. 75.
23 Solicitors Act, 1957 (c. 27) Part II, Remuneration of Solicitors, ss. 56-74; 36
Halsbury's Laws, pp. 106-122.
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receive from clients must be appropriately earmarked, and kept in
separate accounts which are subject to appropriate audit by the Law
Society to insure that the solicitors abide by the Society's code of
ethics. 24

The right to advise clients as to the laws of England is not limited
to barristers or solicitors. Anyone may offer legal advice and be
compensated for his services. That conclusion is evident from a reading
of Sections 18, 20, 21 and 22 of the Solicitors Act of 1957 and the
cases thereunder.
Section 18 prohibits an unqualified person from acting as a
solicitor and states:
(1) No unqualified person shall act as a solicitor, or as such sue
out any writ or process, or commence, carry on or defend
any action, suit or other proceeding, in the name of any
other person or in his own name, in any court of civil or
criminal jurisdiction, or act as a solicitor in any case or
matter, civil or criminal, to be heard or determined before
any court of assize, any general or quarter sessions, any
justice or justices, or any commissioners of Her Majesty's
revenue.
(2) If any person contravenes the provisions of this section, he
shall
(a) be guilty of a misdemeanor and of contempt of the
court in which the action, suit, cause, matter or
proceeding in relation to which he so acts is
brought or taken and may be punished accordingly; and
(b) be incapable of maintaining any action for any
costs in respect of anything done by him in the
course of so acting; and
(c) in addition to any other penalty or forfeiture any
disability to which he may be subject, be liable for
each such offense to a penalty of fifty pounds, to
be recovered, with full costs of action, by action
brought in the High Court or in any county court
24

Solicitors Act, 1957 (c. 27), ss. 29-31, extended by Solicitors Act, 1965 (c. 31);

Solicitors' Accounts Rules, 1945, S.R.&O. 1944 No. 781, amended by Solicitors' Accounts
(Amendment) Rules, 1959; Solicitors' Accounts (Deposit Interest) Rules, 1965.
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by the Society with the sanction of the AttorneyGeneral and to be applied to the use of Her
Majesty.
Sections 20, 21 and 22 of that Act detail the prohibited area for
legal advice and conduct by laymen and the punishment for its
infraction. It leaves open the remaining field of activity, over which
there is no restriction.
Section 20, headed "Unqualified person not to prepare certain
instruments, etc.," details the type of activity which a layman may not
engage in:
(1) Any unqualified person who either directly or indirectly
(a) draws or prepares any instrument of transfer or
charge for the purpose of the Land Registration
Act, 1925, or makes any application or lodges any
document for registration under that Act at the
registry; or
(b) draws or prepares any other instrument relating to
real or personal estate, or any legal proceeding,
shall, unless he proves that the act was not done
for or in expectation of any fee, gain or reward, be
liable on summary conviction to a fine not
exceeding fifty pounds;
Provided that this subsection shall not apply to
(i) a barrister or duly certificated notary public;
(ii) any public officer drawing or preparing instruments or applications in the course of his duty;
(iii) any person employed merely to engross any
instrument, application, or proceeding;
and paragraph (b) of this subsection shall not apply to a
duly certificated solicitor in Scotland.
(2)

For the purpose of paragraph (b) of the foregoing subsection,
the expression "instrument" does not include (a) a will or other testamentary instrument;
(b) an agreement under hand only;
(c) a letter or power of attorney; or
(d) a transfer of stock containing no trust or limitation
thereof.
Section 21, headed "Unqualified person not to act in preparation
of papers for probate, etc., " states:
InternationalLawyer;Vol. 3 No. 3
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Any unqualified person, not being a 'barrister or duly certificated
notary public, who, either directly or as an agent of any person,
whether or not that other person is a qualified person, barrister or duly
certificated notary public, takes instructions for or draws or prepares
any papers on which to found or oppose a grant of probate or of letters
of administration shall, unless he proves that the act was not done for
or in expectation of any fee, gain or reward, and without prejudice to
any other liability or disability to which he may be subject under this
or any other Act, be liable on summary conviction to a penalty not
exceeding ten pounds for each such offense,"

and Section 22, headed "Application of penal provi'isions to body
corporate," states
(I) If any act is done by a body corporate, or by any director,
officer or servant thereof, of such a nature or in such a manner, as to be
calculated to imply that the body corporate is qualified or recognized
by law as qualified to act as a solicitor, the body corporate shall be
liable on summary conviction to a fine not exceeding one hundred
pounds for each such offence, and, in the case of an act done by a
director, officer or servant of the body corporate, he also shall be liable
on summary conviction to a fine not exceeding ten pounds for each
such offence.
(2) For the avoidance of doubt it is hereby declared that in
sections eighteen, twenty and twenty-one of this Act references-to
unqualified persons and to persons include references to bodies
corporate.

Enumeration of the specific rights conferred on barristers and
solicitors permits practise by non-lawyers in the fields not otherwise
barred and establishes that the giving of advice in the remaining area is
not restricted to members of the legal profession.
Any layman who is consulted or is engaged to give advice or
render service in the non-prohibited area who does not represent
himself to be a solicitor nor creates the impression that he is a solicitor
may charge for his services and can enforce his right to compensation
but is limited by the courts to the reasonable value of the services
rendered. While few laymen devote their time to the giving of legal
advice, among those thus engaged are tax consultants who advise on
Revenue Law, planning consultants, and laymen who specialize in other
legal fields. They function on somewhat the same plane as laymen in
the United States who practice before the Patent Office, the Interstate
Commerce Commission, the Treasury Department and many other
federal agencies.
A foreign lawyer may not argue legal questions before the English
courts or perform services specifically restricted to solicitors. He may,
however, open an office in England, subject to approval by the Home
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Office, to practice in the law of his country,2 S That approval is given
only on the express understanding that he will abide by the Code of
Ethics adopted by the Law Society for its practising members. The
Code includes provisions as to advertising or otherwise obtaining
business unfairly. While the Law Society has no direct control over
foreign lawyers, the condition which the Home Office imposes upon
them with respect to the Code, and probable revocation of the permit
for its infraction, results in the Law Society having indirect control over
foreign lawyers by the Society's close association with the Home
Office. 2 6

The charges which a foreign lawyer may make to his client, not
regulated by statute as in the case of solicitors, limits him to either the
terms agreed upon by a written agreement or the amount which a
competent court may allow as the reasonable value of the services
rendered.
From the foregoing one can supply with a fair degree of accuracy
the answer to the questions stated early in this article as to the
problems which a United States lawyer must resolve before going to
Great Britain in connection with the giving of any legal advice.
As to him having his name on the door of an attorney in Great
Britain, the question must be considered from two aspects; whether the
name is to be put on the door of the office of a barrister or that of a
solicitor. Rule I of Solicitors Practise Rules, 1930 and Rule 2 of
Solicitors Practise Rules, 1967 prohibit an English solicitor from
sharing his office with any person who is not a solicitor and permitting
appearance on his name-plate or professional stationery the name of
any non-current practising solicitor. That rule was enunciated primarily
for preserving the confidential relationship between attorney and client
and the relationship between solicitors. For a lawyer of this country to
have his name on the office of an English solicitor he would have to
qualify as a practising English solicitor, a most unlikely situation
because an English solicitor must be a citizen of his country and the
American lawyer must be a citizen of the United States. A different
rule would prevail in relation to a barrister's chambers since there
appears to be no legal prohibition to him sharing his chambers.

25

p. 34.
26

Payne, Eleventh Conference of the International Bar Association, Lausanne, 1966,
See Note 25.
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The next five questions stated earlier in this article posed the
problem whether the giving of advice in Great Britain would be
practising law and, if such advice could be given, whether there was a
limitation of time for such service as for instance on occasional or
systematic visits, sometimes as frequently as once a month, for the
purpose of advising clients, and whether the advice could be given in
the office of the client or in a hotel, as well as at the office of counsel.
As aforestated, a United States attorney can, with the approval of
the British Home Office and the Ministry of Labor and National
Service, open an office in Britain for the purpose of advising clients on
laws of the United States and those of the respective states. When so
acting he may have his name noted on the door of his office. He would
have to comply with the aforementioned Solicitors Practise Rules
which the Law Society enforces and does not permit advertising
material on the name-plate.
It is immaterial where the legal advice is given. The advice can even
relate to English law, provided that the foreign lawyer does not
represent himself as a solicitor or one possessing any English professional qualifications. It is not uncommon for United States lawyers to
advise clients in their country at the client's hotel suite. While advice
given in England at such places would not be illegal, the etiquette of the
English Bar prohibits members of its Bar from participating at
conferences at the hotel suites of clients.
The next important question previously posed is, whether a
United States lawyer visiting England for the purpose of engaging in
contract negotiations, such as the purchase or lease of property, may do
so without the aid of local counsel. The answer to this question is
found in Sections 19, 20 and 21 of the Solicitors Act of 1957. The
American lawyer may participate in contract negotiations. The legal
limitation of his activity relates to the drawing or preparing of any
instrument of transfer or charge for the purpose of the Land
Registration Act, 1925, or instruments relating to real or personal
property or for any legal proceeding. The drawing or preparing of such
instruments must be made by a solicitor or barrister or a duly certified
notary public. The prohibited activity may be engaged in by "an
unqualified person" if the service is rendered gratuitously. It is
customary for a United States lawyer in dealing with leaseholds or
freeholds in Great Britain to acquire the assistance of an English
solicitor in connection with "Completions," the final instrument.
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The final question was whether lawyers of the United States may
represent their clients in arbitration proceedings in London or in any
other part of Great Britain as an arbitrator or as a representative of
clients. There is no prohibition in any British statute preventing an
American lawyer from engaging in those activities.2'7 The "right of
audience," a term frequently used in British statutes and legal
publications to note the right to represent a party, is not limited to
lawyers. The parties to arbitration proceedings are sometimes represented by surveyors, architects, experts, or by laymen in general. In the
absence of a statutory prohibition there is no reason why a qualified
member of the Bar of any state in the United States may not represent
his client at any arbitration proceeding or function thereat as an
arbitrator.
In summary, practise in Great Britain in the many fields in which
American lawyers are engaged, is not restricted to duly certified
solicitors or barristers, if one excludes litigation before the courts. Even
with his restricted rights an English solicitor may practise anywhere in
England and is not limited to the various jurisdictional areas of that
country. Barristers, whose primary function is to present evidence and
argue matters before the courts, must be members of the Bar of one of
the seven circuits into which England is divided. They are limited in
their practise to that circuit unless they are specially retained or "go
special" in which event they must have some member of the local
circuit briefed with them. 2 "
The frequent arguments advanced to do away with the present
restrictions on members of the Bar in the United States, which limit
their practise to their state of registration, must be supplemented by
concentrated efforts by its members and the public to remove the
restrictions.
A few situations developed recently that make necessary early
action and a solution of the problem.
The dearth of competent legal counsel to represent their unfortunate Negro brothers in civil rights matters in southern states and the
reluctance or refusal by white members of the Bars of some southern
states to represent Negroes in civil right cases made it necessary for a
number of competent white and Negro out-of-state lawyers to represent
them with the view of properly protecting their interests before the
27 2 Halsbury's Laws, Arbitration, pp. 28-29.
28 3 Halsbury's Laws, Barristers, p. 12.
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courts. At first, admission of these out-of-state attorneys pro hac vice
was approved as a matter of course. More recently, however, some
out-of-state lawyers found it more difficult to extend such help unless
they acquired permanent residence in such states and became duly
qualified members of the local Bar. At least one case is now pending
where a criminal sanction is sought to be imposed on an out-of-state
lawyer who aided in that cause.2 9 The very case in which he acted was
recently reviewed by the United States Supreme Court and resulted in a
reversal of the local conviction of a crime punishable by imprisonment
up to two years when the request for a jury trial was denied. 3 0 The
very fact that competent men are prevented from making available their
legal talent because of the existing states right approach to the practise
of the law, points up the need for the American Bar Association to
encourage the formulation of a uniform set of laws for practise before
the various state courts by competent professional men.3
Congress, having direct control over the federal courts, in the
absence of the United States Supreme Court formulating a uniform set
of rules for the qualification of members of the Bar in the federal
courts, should provide appropriate rules for the participation of lawyers
before such courts.
Our British friends, dealing with legal questions since the adoption
of the Magna Charta, show us the proper answer to the practise of the
law. While we do not divide the practise between barristers and
solicitors, we should break down the existing barriers between the
states and permit any duly qualified lawyer in any state of the Union to
make his expertise available anywhere else without exposing himself to
possible criminal prosecution or failure to be paid for services requested
and rendered.

29

Richard B. Sobol et al v. Leander Perez, Sr. et al. United States District Court,

Eastern District of Louisiana, New Orleans Div., Civil Action 67-243 Section "E". The action
seeks to enjoin prosecution of Mr. Sobol, out-of-state counsel, in the state court.
30 Gary Duncan v. State of Louisiana, 36 United States Law Week 4414, decided by the
Supreme Court on May 20, 1968, which held that where the permitted punishment was in
excess of one usual for a petty offense the defendant is entitled to a trial by jury.
31 Orison Marsden, Address to American Bar Association meeting, August 7, 1967,
printed in the New York Law Journal August 11, 1967.
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27)
17)
53)
8)
22)
27)
42)
31)
77)
49)
2)
67)
9)
20)
39)
2)
66)
43)

United States
ConstitutionArticle 1, § 8, Clause 9.
StatutesUnited States
Judiciary Act of 1789 Ch. 20, § 35, 1 Stat. 92
28 U.S.C. § 1654
New York
Judiciary Law § § 478 and 485.
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In Belgium
Report by Simon J. Nusbaum

In view of its growing importance in Western Europe, as
headquarters of the E.E.C. and, more recently, of N.A.T.O., Brussels
has become the center of activities of a growing number of American
law firms. By the same token, the organized Belgian Bar has been in the
foreground of defensive moves.
The first step was taken in 1963, when the President of the
Brussels Bar Association (the "Batonnier") addressed a circular letter to
its members, announcing that a problem had been posed by the opening
in Belgium of "business offices" by "foreign jurists," and reminding
Belgian attorneys that it was forbidden to have any dealings with these
offices without his permission.
In a further and more complete circular letter, dated August 27,
1964, the matter was dealt with in more detail, and with special
reference to American attorneys. Certain provisions of the recently
ratified Treaty of Friendship, Establishment and Navigation between
the United States and Belgium, were referred to, and the Bar advised its
members that it had discussed the problem with the competent
Ministries, and that directives had been issued by the Ministry in charge
of issuing professional working permits. The directives provided that no
more than approximately ten such authorizations would be issued; that
the authorizations would be strictly personal; that the candidates would
have to comply with certain professional standards; and that they
would be subject to certain prohibitions, for instance the right to argue
before Courts or before Arbitrators, or to collect claims.
The matter remained in an unsatisfactory state, however. As a
result of further representations of the Belgian Bar, new instructions
have recently been issued. Once again, it is stated that the exercise of
the profession of "legal advisor" is limited to those belonging to a
professional organization and submitted to professional discipline; that
exceptions will, however, be made for foreign specialists, to be limited
again to approximately 10; that specific information would have to be
obtained regarding the proposed activities of the applicant; that the
applicant will have to demonstrate his ability and his professional
honorability, and that membership in a legal office duly established and
recognized in the United States will be a minimum requirement; that
the activity will be limited to consultations furnished to foreign
persons, physical or corporate, or at least to enterprises in which
foreign capital predominates or is at least equal to Belgian capital; that
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the advice of the "Batonnier" will be requested in each case, and that
an inquiry will be made by him.
It is reported that the situation has much improved, and doubtful
questions are being solved by mutual consultation.
More nebulous questions have been raised, such as the right of an
American attorney to have his name on the door of a Belgian attorney,
his right to advise American clients on occasional visits, or on regular
"rounds," participation in negotiations, in arbitration etc... The
answers would seem to be a matter of degree. If and when the issues
actually come up, the test would probably be not so much the interest
of the Belgian attorneys, or even of the American attorneys already
established, but the interest of the clients.
A prime consideration might then be how competent and effective
a "travelling" lawyer might be who is not established on the spot and
has neither experience nor knowledge of the local legislation and
customs.
Meanwhile, the requirement described hereabove of professional
permits should nevertheless be borne in mind.

In Portugal
Report by Frank E. Nattier
A United States lawyer may not practice law in Portugal.
The question is governed by the Judiciary Law of Portugal
("Estatuto Judiciario," Law 2113 of 11 April 1961), Articles 535, 542,
562, 563 and 596.
Article 542 specifies that membership in the Bar Association of
Portugal ("Ordem dos Advogados") is a prerequisite to practicing law.
Article 549 makes it a criminal offense to "exercise the functions or
perform any acts which (are characteristic) of the profession of the
lawyer without being inscribed on the rolls of the Bar Association."
Among the documents required to support an application for
membership in the Bar Association, Article 550 includes a certificate of
"Licenciatura em Direito" from a Portuguese University.
Article 596 states that only Portuguese citizens, including those
who have been naturalized for more than ten years, can engage in the
practice of law. To this rule there are two exceptions: Article 563
waives the requisite of nationality for Brazilian lawyers; and Article 562
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provides that "foreigners graduated from any Law Faculty in Portugal
can practice law just as can Portuguese citizens, provided their country
grants equal privilege to the latter or a treaty so provides."
Accordingly a United States lawyer could only practice law in
Portugal if the two following conditions were met:
a) He had been graduated in Law from a Portuguese University;
and
b) A Portuguese lawyer could practice law in the American
lawyer's state under similar conditions, or a convention between
Portugal and the United States should so allow.
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